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Sir: 



PETITION FOR WITHDRAWAL OF FINALITY 

In response to the final Office Action dated June 12, 2006, Applicant respectfully 
requests withdrawal of the finality of that Office Action in light of the following remarks. 

This petition is being concurrently filed with an Amendment and Request for 
Reconsideration that responds to the Office Action. 
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REMARKS 

The Examiner categorizes the Office Action of June 12, 2006, as a "final" Office Action. 
The previous non- final Office Action on the merits was mailed on January 25, 2006. 

In the "final" Office Action, the Examiner ignored new limitations in the claims on the 
basis that they were new matter. Accordingly, all of the arguments addressed to that limitation 
were not considered by the Examiner and the previous rejection was maintained without the 
Office addressing that claim limitation and whether it was patentable over the prior art of record. 

These arguments, and the limitation itself, should have been considered. Under the 

Office's own guidelines, 

[i]f new matter is added to the claims, the examiner should reject the claims 
under 35 U.S.C. § 1 12, first paragraph - written description requirement. In 
re Rasmussen, 650 F.2d 1212, 211 USPQ 323 (CCPA 1981). The examiner 
should still consider the subject matter added to the claim in making 
rejections based on prior art since the new matter rejection may be 
overcome by applicant. 

See M.P.E.P. § 2163.06 (I) (emphasis added). Thus, the Office should have not ignored this 
limitation and its associated arguments. 

Accordingly, the Examiner has not considered this limitation as it should when it made 
the Office Action final. And since the Office Action is final, the Examiner will not now consider 
this limitation. But under the Office's guidelines, any subsequent action on the merits should not 
be made final if it includes a rejection of any claim amended to include limitations which should 
reasonably have been expected to be claimed. See M.P.E.P. § 706.07(a). And since the ignore 
claim amendments were actually present and M.P.E.P. § 2163.06 (I) dictates that they should 
have been considered, the Office Action of June 12, 2006, should not have been made final. 
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Accordingly, Applicant requests withdrawal of the finality of the Office Action of June 
12, 2006, and consideration of this limitation and it associated arguments. 

If there is any fee due in connection with the filing of this Petition, including a fee for any 
extension of time not accounted for above, please charge the fee to our Deposit Account No. 50- 
0843. 



Respectfully Submitted, 




Reg. No. 39,481 
KIRTON & McCONKIE 
1800 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, UT 84145 
(801)328-3600 

September 6, 2006 
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